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SNOWSPORT INSTRUCTION AND NEGLIGENCE: Simon McCombe, 2005

A. INTRODUCTION

“The refusal to accept that misfortune and adversity are part of the human experience is turning the ‘blame game’ into
Britain’s national sport””

“Ski law™ may first have entered the legal lexicon as long as 30 years ago in the United States, yet in Europe it is a relatively
new concept and, in the UK particularly, ski-related litigation remains thankfully rare. This is unsurprising when the figures for
the year 2000 reveal that the cost of all litigation in the UK as a percentage of GDP was less than a third of that in the United
States - primarily because negligence law across the United States offers better prospects of success to a far wider range of
potential claimants than in Europe. However, recent changes to the funding arrangements for negligence cases in the UK has
triggered a perception of a burgeoning “compensation culture”, causing many to fear that lawyers, or even “ambulance
chasers”, have finally arrived at the foothills of the European snowsport industry.

Mountain users naturally regard this development with apprehension, especially given that mishaps in the past have generally
been safeguarded by the lawyers’ classic mantra of “volenti non fit injuria” - that to which a man consents, he cannot then
complain about. But now, it would seem, injuries and accidents must end in blame.

This paper therefore seeks to explain how the law of negligence might impact on snowsport instructors working in Europe
today, addressing both how events may unfold when things go wrong, and how best to avoid the courtroom altogether.

The particular areas of discussion will be:

What sources of legal liability surround snowsport instruction?;

What may constitute negligence in the snowsport activity?;

What standard of conduct can reasonably be expected of snowsport instructors?;
What defences are there to a charge of negligence?; and

How should jurisdiction be decided in overseas cases?; (at Appendix)

In tackling these questions, it is of course recognised that BASI instructors already employ an implicit model of ‘safe practice’
in their teaching, shaped by their training, sound common sense and practical experience, both on and off the hill. This paper
simply places these issues within a legal framework to provide, it is hoped, a useful perspective for current BASI instructors
working today.

“Compensation Culture”: Myth or Reality?

In the UK, the term “compensation culture” is so commonly used across myriad media that it is widely thought it must refer to
a real phenomenon. The term itself arose out of the public’s hunger for bringing ever more inventive negligence cases to court
in the hope of winning vast sums with greater ease. That hunger was, in turn, fuelled by subtle changes in the funding
arrangements for negligence cases to allow for “no win no fee” claims, and a parallel growth in the numbers of law agencies
and claims management companies keen to capitalize on the contingency fee market.

The fall-out from the growth of the “compensation culture™ has been for sports governing bodies to impose ever-more
stringent safety guidelines and risk management practices upon their members to safeguard against the perceived growing risk
of litigation, often prompted by the demands of their insurance companies and the risk of spiraling insurance premiums. In this
aspect, snowsports instructors and BASI have not remained immune.

In truth however, and thankfully, the “compensation culture” has been uncovered as something of a myth. In so far as the
judicial process remains ruthless at sorting the wheat from the chaff when it comes to negligence claims, those large sums of
money remain, in reality, relatively inaccessible to prospective claimants. Indeed, the UK’s Compensation Recovery Unit’s
statistics show that the number of accident claims registered fell by nearly 60,000 in 2003/2004.

The crux of the myth is that as much as easier access to courts has opened the floodgates for more imaginative cases, the
prospects of success for each case, once heard at court, remain as low as ever. Success or failure at trial is still very much

1 Frank Furedi, Professor of Sociology at the University of Kent, in “Culture of Fear...” (2002).

Z For stylistic convenience, “ski”, “skier” and such other similar terms are used interchangeably throughout this paper as
shorthand for the more accurate generic of “snowsport particpant”.
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contingent upon how a case is argued in reference to the legal framework of the day; and in the UK at least, the legal
framework in relation to negligence cases remains slow to develop. Arguably, therefore, developments in the law formed by
the courts have rightly failed to keep up with developments in access to law, as formed by politicians.

Nevertheless, regardless of the gulf between perception and reality over the “compensation culture”, if snowsport instructors
are more likely to find themselves in court, then there is strong argument for instructors to be better informed of the law so that
their daily working practices are better safeguarded from legal liability.

B. WHAT SOURCES OF LEGAL LIABILITY SURROUND SKI INSTRUCTION?

The ambit of this paper is clearly limited to the impact of negligence law (English and Welsh) upon snowsport instructors.
However, negligence law constitutes just one aspect of The Law that could impact upon the working life of a snowsport
instructor. It is vital, therefore, that anyone approaching this subject should clearly understand the differences between
negligence and other areas of law so as to avoid unnecessary confusion.

The types of law that may be invoked by the potential “wrongs” of instructors are manifold and usually overlapping - a picture
made more complicated by the application of laws from different countries. But before moving onto the difficult terrain of
jurisdiction, it is undoubtedly useful to clarify what types of law are most likely to be relevant to cases involving a snowsport
instructor.

Although legal frameworks vary greatly between countries, two main branches can usually be distinguished: civil and criminal
wrongs (whether acts or omissions — a failure to do something the law requires). Ski-related civil wrongs may cover a broad
spectrum from negligence cases (such as personal injury) to breaches of contract (such as between employer and employee),
while criminal wrongs might include offences such as assault or even manslaughter. In the UK, sources of civil and criminal
law can be found in either 1) the common law — a body of law contained in judicial decisions which provide signposts for
future judgments, or in 2) statute law — the body of laws prescribed by parliament and written down in statutes or their
subsidiary instruments, or in 3) European Law — the body of laws given effect in the UK by enabling Acts, or by Directives
and/or regulations.

It is vital to remember that any particular incident on the hill might invoke more than one area of law, and the legal
consequences that follow an act or omission may vary greatly between countries. For example, if a snowsport instructor in
England carelessly caused a student’s fatality, his carelessness may be regarded as:

sufficiently gross to amount to the crime of manslaughter; and

it may also amount to negligence towards the victim and his/her dependants; and

it may be regarded as a breach of his contract with his ski school employer to take due care in his work.

Thus, in terms of likely sentence, the unfortunate instructor could find himself imprisoned by a criminal court and then, at
separate trials, sued by the relatives and then by his employer for a claim in damages. In the United States, on the other hand,
the law might be quite different and even vary between states: instead of manslaughter, the conviction might be for criminally
negligent homicide, attracting imprisonment, a fine, and some form of probation in a single sentencing package.

By virtue of space, however, and the scale of the subject, this paper necessarily limits itself only to analyzing the thorny issue
of negligence. Much as it is recognized that even BASI ski-instructors have fallen foul of the criminal law in Europe (often
highly contentiously in respect of employment status), it is assumed that this is a rarity for the majority. Equally, breaches of
contract will not be discussed. Finally, no reference will be made to the statute law, both Acts of Parliament and Regulations,
which inform the law of workplace safety and occupational health in the UK.

C. ELEMENTS OF NEGLIGENCE

In any negligence action brought in the Courts of England and Wales, the claimant must establish that the defendant:
owed him a duty of care;

breached that duty of care;

damage resulted; and

the damage was reasonably foreseeable.

The law does not expect perfection. However, it does impose on ski instructors a primary duty of care to identify foreseeable
risks that may result in injury; and to take reasonably practicable steps to reduce the risk to an acceptable level.

From this, three main issues need to be addressed in any given situation where negligence is in query: first, is there a duty of

care; second, if there is, has it been broken because the defendant has failed to meet the appropriate standard of care; and third,
to what extent does the defendant’s voluntary participation provide a defence?
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1. Does a snowsport instructor owe a duty of care?

Claims in negligence are founded upon the simple principle that the law requires each individual to exercise reasonable care so
as to avoid injuring your ‘neighbour’. Your neighbour includes anyone who ought reasonably to be in your contemplation as
being affected by either your actions or your failure to act (omissions)’. In this, it is well established in the English courts that
sports coaches, other supervisors and the like will be expected to exercise reasonable care in imparting their knowledge and
skills to their charges. Snowsports instructors are no exception, and all snowsports instructors have imposed upon them a
prima facie duty of care towards their clients. This means an instructor is ultimately responsible for the safety of the pupil.

However, the law is rarely black and white, and there may be unusual circumstances on the mountain where an instructor’s
duty of care is far less clear-cut. For example, what is the situation when an instructor is requested by bystanders to act
effectively as a rescuer by assisting a non-pupil injured in an accident?

Rescuers as defendant

Although there is no duty at large to help someone in need of urgent assistance, there will surely be a moral obligation to help
wherever possible. A snowsport instructor’s first aid training alone could make that instructor the best skilled individual at the
scene of an accident to provide assistance — and failure to do so would surely be morally irresponsible. But what of the legal
position?

The straightforward answer is that there is no liability for omissions. For example A (snowsport instructor) could leave B
(accident victim) to suffocate in an avalanche and incur no legal liability — unless, of course, A stands in a special relationship
to B (such as instructor to pupil). However, if A were to act, for example by locating B and then administering First Aid, but
not in accordance with his training, then liability could be established. Additionally, if the snowsport instructor’s actions as a
rescuer were to impede or prevent further rescuers, such as ‘pisteurs’, from attempting a rescue, liability could be established
on the principle of ‘detrimental reliance’ whereby A owes B a clear-cut duty of care®,

In a nutshell, therefore, a snowsport instructor acting as a rescuer ought properly to limit his assistance to the scope of his
training and to be sure to follow the appropriate protocols imposed by his training as correctly as is practicable under the
circumstances. Over-stepping the mark, and going beyond one’s training, would run the risk not only of further endangering
the safety of the accident victim, but could also open the way for a negligence claim.

2. What standard of care is expected of a snowsport instructor?

By submitting to a rigorous system of training and assessment, BASI instructors are judged by higher standards than ordinary
defendants: they are skilled defendants.

The test for the standard was laid down in the lead case of Bolam v Friern Hopsital Management Committee (1957). In the
words of Mr Justice McNair:

“The test is the standard of the ordinary skilled man exercising and professing to have that particular skill. A man need not
possess the highest expert skill at the risk of being found negligent. It is well established law that it is sufficient if he exercises
the ordinary skill of an ordinary competent man exercising that particular skill.”

In reality, the true standard can only be explained on a case-by-case basis, and will depend on the expert views of the
profession at the time of the trial. Although expert witnesses may conflict in their opinions, it will usually be enough for a
defendant to show that he has performed in accordance with a respectable body of opinion.

By its nature, skiing is a higher risk sport than many others. Indeed without its inherent risk, it becomes meaningless.

However, there must be a balance between the risks taken and the consequences of not recognizing, and taking into account of,
that risk. For example, when teaching new skills, such as jumps, an instructor should take into account the likelihood of harm
or injury, but is not required to rule out the activity on the basis that any harm would amount to a breach of his/her duty of
care.

3 Per Lord Atkin in Dongghue v Stevenson, [1932] Al ER Rep 1; [1932] AC 562
% See the American case, Zelenko v Gimbel Brothers (1935) 287 NYS 134
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The chapter on safety contained in the BASI manual states that the cornerstone of safe teaching practice is contained in four
principles which should be applied at all times:

adherence to the ski way code;

appropriate and safe group management;

prevention of accident and injury; and

avoidance of mountain hazards.

These four principles would certainly serve to frame the respectable ‘body of opinion’ that would determine the standard of
care to be expected of skilled snowsport instructors. As the manual states (at 3a-13):

“As an instructor you are ultimately responsible for the safety of your pupils. You may influence this directly during lessons,
but just as importantly by teaching them about safety when they are not in class. While snowsport carries inherent risks, you
must take all reasonable steps to minimize these. Remember that in the event of an accident or injury, you may be called upon
to justify your actions in a court of law”.

It is not for this paper to repeat the sound advice contained in the manual regarding safe teaching practice, suffice to say that
any doubt as to the standard expected of a snowsport instructor, and the likely view of the BASI ‘body of opinion’, can easily
be resolved by careful reading of the manual’s relevant chapters.

Trainee Instructors

But what about the standard to be met by trainee instructors? Unfortunately, the law is harsh and the objective standard
remains the same for young, inexperienced snowsport instructors as Jfor competent experienced instructors even though, by
definition, younger instructors may find it harder to attain that standard in their daily working practice.

The Standard of Care in practice

In essence, safe practice and the appropriate standard of care are most influenced by the cases decided in court. Currently,
there are no known cases of BASI instructors being sued for negligent conduct (or, otherwise, any such cases have been settled
before trial, thereby going unrecorded). However, this is not to say that BASI instructors can afford to be complacent: the risk
of negligence suit remains alive.

The following examples allow some useful parallels to be drawn, each case involving other sports/activities where similar
coach/client relationships occur to those on the mountainside.

1. Mountain Guides - Hazard Assessment

In 1997 in the high profile case of Hedley v Cuthbertson’, a professional mountain guide was held liable for the death of his
fellow climber because of his failure to take adequate safety precautions when proceeding with a manoeuvre. The decision was
naturally received with some dismay in the worlds of rock/mountain climbing and other inherently dangerous sports, partly
because the manoeuvre was made urgent as a result from a threatened rock fall. The basis of the judge’s decision appears to be
his finding that the defendant had overestimated the potential danger posed by a rock fall, which the judge thought would have
been unlikely.

In the circumstances, the judge took the view that the guide’s conduct had fallen below the standard to be expected of a
competent mountain guide. In doing so, he was careful to point out that his decision was founded upon the special facts of the
case (i.e. according to how the risks had been portrayed by both sides during trial). The judge added that anyone who climbs
with a guide is, as a matter of law, consenting to the ordinary danger of mountain climbing; but he is also entitled to rely on
guides’ expertise to minimize the danger of death or injury.

The parallel to be drawn with ski instruction is easy to see, and especially so in terms of off-piste instruction: what is less clear
is what the courts will regard as an ordinary danger of skiing. Does that include, for example, the danger of avalanches or
crevasses? No definitive answer can be provided, as each case would rest on its own facts, but a ski instructor would have to
persuade the court that all safety considerations had been made and properly applied, but that the risk was not foreseeable.
Avalanches, for example, do still occur on days when the ski area may have designated only a very low hazard warning,
making the risk that much less foreseeable.

4 QBD Transcript 20 June 1997 (Dyson J)
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2. Adherence to Codes of Practice

In 1998, a case® was heard where a scuba diving instructor was held liable for the resultant death of his pupil when he had lost
sight of her on her first open water dive, as a result of his failure to follow the safety code published by his governing body.

! The fact that the deceased had been a novice was especially significant in informing the practical content of the defendant’s

duty to take reasonable care.

From this case, it is clear that negligence will more easily be established where a safety code has been ignored. In terms of ski
instruction, the main codes are:

The FIS Rules for the Conduct of Skiers, an internationally-recognised safety document produced by the Fédération
Internationale de Ski; and
The FIS Rules for Safety in Winter Sports Centres.

Much like the Highway Code, these skiing codes probably do not have the force of law, but breach of them will be strong
prima facie evidence of negligence. Most importantly for ski instructors, the FIS Rules for Safety in Winter Sports Centres
introduce an obligation to teach students to ski safely which means not just technique but also to teach the FIS code. The
responsibility for placing the pupils in the correct ski class rests firmly upon the Instructor and he or she must not allow pupils
to take risks beyond their capabilities, especially taking into account snow and weather conditions.

In general, therefore, not only should the instructor adhere to the Codes while teaching, but there is also a duty to ensure that
the pupil understands its principles. As the teaching manual states (at 3A-5):

“Rather than a single ‘sermon’, this should be an on-going process reminding them of safe practice while skiing. As resorts
become more crowded, it is increasingly important that skiers understand the need to show consideration for others, and know
how to ski in a safe and responsible manner.”

Curiously, the Codes make no mention of safe conduct while riding lifts. However, it is incumbent on an instructor to ensure
that pupils are informed as to safe practice, such as entry and exit onto lifts or that children are supervised by adults while
riding chairlifts.

3 Acting in Loco Parentis

As long ago as 1893, Mr Justice Cave stated that:
“The person must take such care of the pupil as the careful parent would take care of the same”.

In 2002, a school was held liable for the catastrophic ski injuries sustained by a pupil aged seventeen and a half in an accident
on a skiing trip’. The school’s liability was said by the trial judge to lie in its lack of adequate supervision of the claimant even
in circumstances where his parents had signed a form authorising their son to ski unsupervised. The trial judge decided that an
earlier incident of irresponsible behaviour had been such that the masters on the trip ought to have done more than, as they did,
reprimand the claimant and should have taken steps to ensure that, in spite of the parents’ authority, his future conduct was
restrained and monitored. In the event, he was able to resume skiing unsupervised and a further incident of irresponsibility on
his part led to his accident.

In effect, the trial judge had regarded the school to be acting ‘in loco parentis’, and that the school teacher had not taken care of
his pupil in the manner of a reasonable and careful parent. Although, ultimately and not surprisingly, the decision was
overturned on appeal®, examples such as this undoubtedly fuel the anxiety of schools and other organizations, who appear
increasingly to be deterred from organizing skiing and similar trips for their pupils and from permitting them to engage in

other high risk sports partly because of the risks of possible litigation in the event of injury.

It is by no means clear whether the courts would readily extend such obligations to instructors of children on ski holidays, but
it would certainly be incumbent upon an instructor to make sure that appropriate steps were taken to inform the misbehaving
student’s guardian or parent of their dangerous behaviour.

s QBD Transcript, 21 May 1998
7 C (a child) v W School [2002] PIQR P13
8 [2002] EWCA Civ 195 - the Court of Appeal held that the trial judge had imposed too high a duty of care
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